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Issue 5

The application of merger provisions of the Competition Act 89 of 1998, as amended, to asset securitisation schemes

1. Preface

1.1. The Competition Commission (“the Commission”) prepares and disseminates Updates to inform and clarify the Commission’s policies and adopted approaches to specific issues on any matter within its jurisdiction. These Updates are not binding on the Commission, the Competition Tribunal
 or the Competition Appeal Court
 in the exercise of their respective discretions, or their interpretations of the Competition Act.

1.2. While this Update is not binding on the Commission, it sets out the approach the Competition Commission is likely to adopt to certain transactions outlined below and may be updated from time to time to account for future developments.

2. Definitions

2.1.
“bank” means a public company registered as a bank in terms of the Banks Act 94 of 1990; including its subsidiaries as defined in Section 1(3) of the Companies Act

2.2.
“special purpose vehicle (SPV)” means a company incorporated or a trust created solely for the purpose of the implementation and operation of a securitisation scheme.

2.3.
“securitise” means to convert assets into negotiable securities for resale in the financial market.

3. Introduction

3.1. The banking and financial services sector, traditionally a regulated and closely supervised sector, is becoming increasingly innovative in meeting the challenges of financial globalisation. As the market evolves, banks become involved in transactions that are aimed at assisting them in adjusting to the market forces and in maintaining their stability in terms of profit and risk mitigation. 

3.2. In drafting this update the Commission examined and considered the approach of various other jurisdictions to asset securitisation schemes and the possible negative competition and public interest impact that may arise from these transactions. The Commission also consulted with the South African Reserve Bank, as the banking regulator has concurrent jurisdiction with the Commission on banking transactions. This update aims to articulate the approach the Commission is likely to take in respect of asset securitisation transactions involving banks, who enter into transactions to mitigate the risks of the ordinary course of their business:

4.
The Nature of Securitisation Schemes 

4.1.
Asset securitisation consists of the “pooling” of a group of assets, the sale of this pool to a special purpose company or trust and the issue by that entity of marketable securities against the pooled assets. These transactions facilitate the conversion of illiquid assets into liquid securities and enable banks to mitigate lending risks. 

4.2.
A securitisation scheme is one in which an originator of that scheme and an entity incorporated specifically for that purpose (SPV) agree that the SPV will acquire receivables from the originator. The originator sells the portfolio of receivables to the SPV and receives immediate payment for it. The SPV raises finance on capital markets to pay for the receivables. This has the effect of enabling the originator to obtain finance immediately and less expensively than if the originator tried to raise that finance in the debt markets. In securitising its receivables the originator also gains accounting advantages, where for example it is able to transfer its debt off-balance sheet, capital raising advantages, and regulatory advantages in terms of capital adequacy.
4.3.
Thus, securitisation schemes assist banking institutions in ensuring proper credit risk management, by allowing them to have diversified portfolios of exposures. A bank, whose collaterized assets portfolio is exposed to one sector of the economy, has the opportunity to sell off such a portfolio and to purchase other types of asset backed securities, with the proceeds. They may also provide the opportunity for a bank to diversify its loan portfolio.

4.4.
The essential idea in securitisation is the isolation of assets for the benefit of investors. Since investors require an asset backing for funds they are investing, the assets need to be transferred. Transfer to individual investors is logistically unworkable. Hence the assets are transferred to an SPV. However the SPV is not a regular business entity: it is incorporated for a special purpose and its activities are limited by its constitutional documents. 

4.5.
Securitisation schemes are applied to mortgages, credit card receivables, properties, trade receivables, future rebate flows, corporate equipment rentals and leases and cross border flows. However, this list is not exhaustive.

5.  The Regulation of Securitisation Schemes in South Africa

5.1.
In May 2001, the South African Reserve Bank issued proposed new regulations applying to securitisation transactions. This Securitisation Notice is a mandatory guideline, non-compliance of which does not lead to loss of a benefit but is simply ruled out in law. According to the Reserve Bank these schemes are exempt from regulation under the Banks Act. 

5.2.
Thus, the Securitisation Notice imposes conditions aimed at regulating these schemes. The Notice takes account of the global financial trends in this dynamic financial arena. The rationale behind the imposition of these conditions is to facilitate and even encourage the conclusion of these transactions, given the positive economic impact they are likely to have, while ensuring that it occurs within a financially regulated framework.

6. The effect of the merger provisions of the Competition Act 89 of 1998

6.1. Section 12(1)(a) of the Act defines a merger as occurring when one or more firms directly or indirectly acquire or establish direct or indirect control over the whole or part of the business of another firm. Such mergers may be achieved in any manner, including through the purchase or lease of shares, acquisition of an interest or assets of the other firm in question, or amalgamation or other combination with the other firm in question. 

6.2.
In terms of securitisation schemes, the sale of the bank’s assets to the SPV (as a going concern) appears to be a sale of income generating assets, and therefore a sale of part of the business of the seller. This sale may therefore constitute a merger as contemplated in section 12 of the Act. The SPV will, as a result of the sale of the concerned assets, acquire control over a part of the business of the seller, which it did not have prior to the transaction. Where the threshold requirements are met, notification of these transactions would be required. The indication that the SPV has no assets except those acquired as a result of the transaction will be considered in the calculation of the annual turnover or asset values of the firms to the transaction for the purpose of determining the threshold.

6.3.
In securitisation schemes generally the bank, acting as an originator, would pool assets from its own portfolio. However it may securitise assets that have previously been purchased from a third party. In the latter instance, merger notification may be triggered twice in respect of the same pool of assets, provided the thresholds are met: firstly, when the bank acquires the pool of assets from the third party and secondly, when the bank then initiates a securitisation scheme in respect of the same pool of assets. 

6.4.
The definition of a merger in the Act does not allow for a consideration of the rationale or intention behind transactions and these are not relevant for notification purposes. However, it could not have been the intention of the legislature to include risk mitigation transactions, which are regularly entered into by banks, within the ambit of the merger provisions.

6.5.
Thus, in the application of the Act, consideration ought to be given to transactions that are purely financial in nature and occur in order to mitigate the inherent risks of the ordinary course of business of financial institutions registered in terms of the Banks Act 94 of 1990. 

6.6.
Given the accelerating frequency with which these transactions are occurring, the Commission is likely to be burdened with numerous notifications in instances where there are no real competition and/or public interests concerns. The approach adopted considers the nature and increasing volume of these transactions, current global economic environment, as well as the approach adopted in other jurisdictions.

7. The Commission’s approach

7.1. The Commission does not wish to burden itself and the parties involved in such agreements in regulating transactions that could not have been intended to fall within the ambit of the Act. While the execution of these transactions technically falls within the ambit of the definition of a merger, it could not have been the intention of the legislature to enforce competition regulation on purely financial, risk mitigation transactions. It would, however, not be prudent to adopt an approach that would ultimately encourage evasion of the Act by parties who intentionally structure transactions in this manner.

7.2.
In balancing these concerns regard ought to be given to the fact that the purely financial nature of these transactions largely removes any potential and direct impact on public interest issues, which are normally vital in most merger cases. In fact, it is widely accepted that these transactions have a positive economic impact. 

7.3.
Furthermore, cognizance ought to be given to the fact that the SPV is established solely for purposes of executing a transfer of risk. In terms of the Securitisation Notice the SPV may not hold other assets. The limitations imposed on the SPV ensure that it does not enjoy a competitive position. Thus, it is unlikely that the execution of these schemes would have any impact on competition, particularly since the SPV is not intended to be a regular business entity. 

7.4.
Thus, in respect of securitisation schemes outlined above the Commission would not require notification of the transaction where a bank sells, facilitates or sponsors the sale of a portfolio of assets to a special purpose vehicle, provided that the scheme is executed in compliance with the stipulated conditions in the Schedule of the South African Reserve Bank’s Securitisation Notice. Therefore, this approach would not apply to any further disposal of the same portfolio of assets.

7.5.
Given that the Securitisation Notice legally defines an SPV, any possible misuse of the Commission’s adopted approach is ruled out by the fact that the SPV may not be used for any other business purposes. 

7.6.
This approach would be a significant step in line with the international trend to exempt these transactions from merger notification. However, the Commission reserves the right to review such transactions, particularly if any competition or public interest concerns arise. 
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Practitioner 








� Established in terms of section 26 of the Competition Act 89 of 1998, as amended.


� Established in terms of section 36 of the Competition Act 89 of 1998, as amended.


� As defined in 1,p3 of the Schedule of the Securitisation Notice issued by the SA Reserve Bank


� See the Basel Committee’s analysis of asset transfers and securitisation – September 1992.


� As amended by the Competition Second Amendment Act 39 of 2000
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